
  

2015 

 

Minturn Council Meeting 
 

Wednesday November 4, 2015 
  

 

Work Session:     5:30pm 

    (Town Center) 

 

Regular Session:   6:30pm   

    (Town Center) 
 

 

PLEASE REMEMBER TO BRING 

YOUR 2016 BUDGET BOOK. 



 

 

  

Agenda 

 
MEETING OF THE MINTURN TOWN COUNCIL 

Minturn Town Center, 302 Pine Street 

Minturn, CO 81645 • (970) 827-5645 

 

Wednesday November 4, 2015 
 

Work Session – 5:30pm 

Regular Session – 6:30pm 
 

   

 

 
 

 

 

 

 

 

 
When addressing the Council, please state your name and your address for the record prior to providing your 

comments. Please address the Council as a whole through the Mayor. All supporting documents are available for 

public review in the Town Offices – located at 302 Pine Street, Minturn CO 81645 – during regular business hours 

between 8:00 a.m. and 5:00 p.m., Monday through Friday, excluding holidays. 

 

Work Session – 5:00pm 

 
Please remember to bring your FY2016 Budget Book 

 
 Q&A on scheduled Resolutions 

 Parks Committee 

 2016 Budget Review – Powell/Brunvand  

 

Regular Session – 6:30pm 
 

1. Call to Order 

 Roll Call 

 Pledge of Allegiance 

 

2. Approval of Agenda  

 Items to be Pulled or Added   

 

 

MAYOR – Gordon “Hawkeye” Flaherty             
MAYOR PRO TEM – George Brodin 

 

COUNCIL MEMBERS:  

Shelley Bellm 

Earle Bidez 

John Rosenfeld 

Matt Scherr 

Jason Osborne 
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3. Approval of Minutes 

 October 21, 2015 

 

4. Public comments on items, which are NOT on the agenda (5 minute time limit per 

person) 

 

5. Special Presentations  

 Committee Report  

 

 

 

 

6. Action Item:  Proclamation in support of Colorado Gives Day – Powell  

 

7. Public Hearing: – 1st Public Hearing on proposed fiscal year 2016 Budget – review 

Public Funding Requests – Brunvand 

 Committed Community Funding Requests 

o Augustana/Castle Peak - Lisa Pease 

 

 Community funding requests – Brunvand 

o Vail Valley Partnership - Chris Romer 

o Radio Free Minturn - Brian Duchinsky 

o Walking Mountain Science Center - Doug Dusenberry 

o Minturn Community Fund – Diana Scherr 

 

o Other Funding Questions – Brunvand 

o Question/Answer 

 

8. Action Item:  Resolution 15 – Series 2015 Consideration of a Resolution 

authorizing the Mayor to sign an IGA with Eagle County for Animal Control 

Services – Brunvand 

 

9. Action Item:  Resolution 16 – Series 2015 Consideration of a Resolution 

authorizing the Mayor to sign an agreement with Intermountain Engineering for 

preliminary engineering services for the Dowd Junction to Minturn Trail – 

Powell   

 

10. Action Item:  Resolution 17 – Series 2015 Consideration of a Resolution 

authorizing the Mayor to sign an agreement with Western Land Group, Inc for 

Bolts Ditch consulting and lobbying services – Powell  

 

 

 

 

11. Action Item:  ADMINISTRATIVE MATTERS 

 Approve Agenda. 

PUBLIC HEARINGS AND ACTION ITEMS 

FUTURE AGENDA ITEMS 

GENERAL IMPROVEMENT DISTRICT 

2



 Review and approve minutes from the November 5, 2014 Board Meeting 

 Review of Corporate Communications – Baker  

 

12. FINANCIAL MATTERS 

 Discuss and consider ratifying appointment of Town Staff to prepare 2016 GID 

Budget 

 

Action Recommended: Motion to Ratify the Appointment  

 

 Discussion/Action – 2016 General Improvement District Budget: Public Hearing 

and Board Comments 

Action Recommended: 

a. Open Public Hearing 

b. Staff Presentation 

c. Public Comment or Testimony 

d. Council Comments 

e. Close Public Hearing 

 

 Discussion/Action – Consider adoption of Resolution No. 2015-11-01 a 

Resolution to adopt the Fiscal year 2016 Budget 
 

Action Recommended: Motion to approve Resolution No. 2015-11-01 a 

Resolution to adopt the Fiscal year 2016 Budget as presented 
 

 Discussion/Action – Consider approve of Resolution No. 2015-11-02 a 

Resolution to appropriate sums of money for the Fiscal year 2016 Budget 
 

Action Recommended: Motion to approve Resolution No. 2015-11-02 a 

Resolution to appropriate sums of money for the Fiscal year 2016 Budget as 

presented 
 

13. OTHER BUSINESS 

 Discuss and set meeting dates for 2016: 

 Board Meeting to consider budget approval set for November 2, 2016 

6:30pm at the Minturn Town Center, 302 Pine Street, Minturn, CO 81645  

a. Alternative Date: This item closely follows the State and the Town 

of Minturn’s budget cycle. If an alternative is considered it should 

be considered as the Board in conjunction with the GID Council. 

 

14. ADJOURNMENT (as GID and reconvene as Council) 

 

 

 

 

15. Town Planner 

 

COUNCIL AND STAFF REPORTS 

FUTURE AGENDA ITEMS 
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16. Town Manager  

 

17. Town Council Comments 

 

18. Town Attorney 

 

 

 

 

 

19. Executive Session: An executive session for the purpose of conferencing with the 

Town Attorney for the purposes of receiving legal advice on specific potential 

pending legal action under C.R.S. Section 24-6-402(4)(b) – Powell/Sawyer 

 

Direction given as a result of the Executive Session: 

 

  

 

 

20. Next Meeting – November 18, 2015 

 Meeting: Discussion/Action – 2nd Public Hearing on proposed fiscal year 2016 

Budget and First Reading of Budget Ordinances – Brunvand 11/18/15 

 

21. Future Meetings:  

 Meeting: Discussion/Action – 2nd and Final Reading of proposed 2016 Budget 

Ordinances – Brunvand 12/2/15  

 

22. Set Future Meeting Dates 

a) Council Meetings: 

 November 18, 2015 

 December 2, 2015 

 December 16, 2015 

 

b) Planning & Zoning Commission Meetings: 

 

23. Other Dates:  

 

24. Adjournment 

FUTURE AGENDA ITEMS 

EXECUTIVE SESSION 
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Planning Department
Report 2015 - 2016
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Parks Committee 2016
Little Beach Park:

 Priority: 
1. water & sewer - Public Works can dig with new track-ho
2.  new restrooms
3.  is a pavilion still wanted?
4. grant writing and matching grant opportunities

Funding:
 $250,000.00  - Annexation Agreement
 Grant Match - need construction drawings - $7,500

 Town Funding 2016:  $7,500
 

Eagle Park:

    Priority:
1. Restroooms complete  - sign on highway “Minturn Market”
2. Complete history sign (at lgm studios)
3. Bench

Funding:
        $5,000 remaining from Eagle Grant to complete sign & bench

         Town Funding 2016 - none

Boneyard Conservation Easement:

 Priority:
1. water & sewer to public restrooms? - or composting bathrooms - Litle Beach 

Park fi rst
2. trail clean-up
3. river access
4. benches & picnic tables 

Funding:
   $0.00
   Town Funding 2016 - none
    Grant writing lower priority than Little Beach Park 
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Remaining $20,000   (Eagle Count Grant 2015)
 
 to be used for:
 
 Priority:

1. bell tower to hang the historic original Minturn school bell

2. fl ower boxes on bridge 

3. additional history signs

4. bridge decoration

Total 2016 Budget Needs:  $7,500 
     (Little Beach Park Construction Drawings)
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Railroad Committee 2016:

ECO - Trail:

 Priority:

1.  ECO Trail connection from DOWD Junction to Minturn Railroad Avenue

2. History Signs - turn-table - route - years of operation (eagle grant)

3. “Turn-Table” Annual Party:  an annual event to bring members of Town together, 
honor past Minturn residents and celebrate present.

Funding:

 Town Funding 2016 - $50,000 to match construction grant for spring of 2016

    - $1,000 “Turn-Table” Annual Party

 Signs - $0.00

 

Total 2016 Budget Needs:  $51,000
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Planning Department 2016:
 

1. Plan with Council, P&Z, Town Manager, 100 block landscape/hardscape

2. DOWD Junction to Minturn Trail - RR Committee, Manager

3. Assit in TAP Grant engineering & Design

4. Phase 2 Zoning Code Amendments - Manager, Attorney

5. Complete Conservation Easement with Eagle County

6. Complete Public Works Master Site Plan - Manager, Public Works

7. Lighting patterns determined on 100 block - Council, P&Z, Manager, Public Works, Engineers

8. Little Beach Park Construction Plans - Restroom

9. Assist with Forest Service Sites

10.  Design & Implement Historic Bell

11. Design & Implement History Signs

12.  Manage Building Department and Building Permit Applications

13. Manage Design Review 

14. Manage Planning Commission

Other Goals or Objectives for Planning Department?
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The 16% yellow represents:   the Staff Services of the building department - SafeBuilt, -  the 
planner and the planning commission -  salaries and taxes 

The 58% green are grants:   project design, mapping, application submittal, research, text, 
formatting,  done in-house by the Planner, the Town Manager and the Town Clerk. 

  Large cost savings and financial gain for the Town of Minturn:  

  IGA  Boneyard Conservation Easement:  $45,000 
  Restroom History Grant:  $50,000 
  Eagle Social Grant:  $25,000 
  TAP Grant- South Minturn Sidewalks:  $320,000 
  DOLA Grant – Entrance:  $290,000 
  Total: +  $730,000.00  (this is from 3/2014 - 9/2015) 
 

Economic Development & Planner :   national media for Minturn in forms of newspaper  
articles, television, social media and website:  Town Financial Benefit???  (+20,000) 

 

The 15% blue:  represents the building fees, design review fees and water tap fees collected by 
the Planning Department   

The 11% dark green:    represents in-house services of money saved to the Town with the 
Planner creating: drawings, diagrams, zoning code re-write & new code drawings, project 
development, project management of restrooms, zoning code maps, public open houses, etc.. 

58%
15%

16%

11%

Planning Department 2015
Grants

Building & Design Fees Collected

Staff -SafeBuilt-Commission-
Planner

Planner In-house Design - Project
Mgmt
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FROM THE DESK OF 

JAY BRUNVAND, CLERK/TREASURER 
 

MEMORANDUM 
 

TO:   Minturn Town Council  

FROM: Jay Brunvand, Treasurer/Clerk 

CC:   Willy Powell, Acting Town Manager 

DATE: Wednesday November 5, 2014 

RE:  FY 2015 Proposed Budget 

 

During this meeting we will concentrate on the Community Funding requests.  

 

During the past several meetings we have discussed and agreed on a number of goals and 

projects to complete in 2015 and to accomplish in 2016. This Worksession we will allow 

time to accommodate any final questions that the Council may have.  

 

During previous meetings we reviewed the budget page by page. From that discussion the 

following items were directed from Council: 

 Council requested staff to review each staff position for wage fairness. Over the 

summer, as stated in our Employee Manual, a wage study was completed and over 

the next few months Staff will review each job and job description to ensure the 

needs of the Town are best met. At the last meeting it was noted the wage review 

recognized a significant wage discrepancy between like positions in like 

communities. Council requested the Manager and Treasurer to increase the wage 

pool in order to bring the Town’s wages into line with the wage study for 2016 and 

beyond and to modify and adjust our pay categories to better reflect the jobs 

preformed and in relation to the like communities as reflected in the wage survey. 

 During review of the budget it was noted the cost of the employee insurance 

coverage would be decreasing by over 7% from 2015. 

 Council received a complete detailing of the Economic Development Department 

to include the projects being undertaken by that Department, the proposed events, 

and updates on some of those events. 

 Council received an updated from the Eagle County Sheriff’s Office on the success 

of our police coverage contract with the ECSO. Several enforcement measures 

were detailed including changes made with the way the school bus travels it route. 

This was in order to eliminate the traffic jam and dangerous traffic situations for 

the students. Items where the Council felt the ECSO should be stronger were 

discussed and addressed. 

TOWN OF MINTURN 
P.O. Box 309 (302 Pine Street) 

Minturn, Colorado 81645-0309 

970-827-5645 Fax: 970-827-5545 

treasurer@minturn.org 
_________________________________________________________________________   
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 Council has had a presentation from the Public Works Department over the 

summer that included: 

o Discussion of projects on going and future goals. This conversation 

outlined the improvements to the chlorination system as well as other 

upgrades to the infrastructure system, plant, and property.  

o In a previous meeting goals were set on how the Lease Lot would be 

organized to accommodate leasing needs in the community, pricing, and the 

berm wall. 

 In past meetings we have heard from the Planner on issues and needs in the 

Planning Department as well as on going grant opportunities and Capital 

Improvement opportunities. This has been incorporated within the Capital 

Improvement budget by way of specific projects and ongoing maintenance for our 

roads and infrastructure. Additionally, code enforcement needs have been 

discussed and are being addressed at Staff level. 
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Proclamation of the Town of Minturn 

COLORADO GIVES DAY 

 
WHEREAS, charitable giving in the Town of Minturn, Colorado is critical to providing support that 

local nonprofit organizations need to make our community a desirable place to live; and 

 

WHEREAS, research shows an increase in online giving both locally and nationally, and many 

believe it is the future of philanthropy; and 

 

WHEREAS, Community First Foundation and First Bank have partnered in an effort to increase 

charitable giving in our community through the online giving initiative Colorado Gives Day; and 

 

WHEREAS, Colorado Gives Day in 2014 raised $26.2 million in a single 24-hour period via online 

donations, $772,541.00 to Eagle County nonprofits, at coloradogives.org, a website allowing donors to 

direct their contributions to one or more of the thirty six (36) local, Eagle County, charities featured on 

the site, making it an ideal resource for facilitating charitable giving to our locally-based nonprofit 

organizations; and 

 

WHEREAS, Colorado Gives Day is December 8 this year, and all citizens are encouraged to 

participate because all donations, large or small, can make a difference to nonprofits in need. 

 

NOW, THEREFORE, BE IT PROCLAIMED BY Mayor Gordon “Hawkeye” Flaherty 

and the Town Council of the Town of Minturn, Colorado  

 

THAT: Tuesday, December 8, 2015, will be known as Colorado Gives Day in our community. 

 

 

 

TOWN OF MINTURN     ATTEST: 

 

 

 

By: ___________________________   ______________________________ 

       Hawkeye Flaherty, Mayor    Jay Brunvand, Town Clerk 
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FROM THE DESK OF 

JAY BRUNVAND, TREASURER/FINANCE 
 

MEMORANDUM 
 

 

TO: Mayor and Town Council 

FROM: Jay Brunvand, Town Treasurer 

CC: Willy Powell, Acting Town Manager 

DATE: October 30, 2015 

 

NOVEMBER 4, 2015 COUNCIL MEETING 

 

As required by Colorado law, the Town has set two Public Hearings for the FY2016 

Budget. The November 4th meeting is the first; the November 18th meeting is the second 

and final.  To date, Staff has taken your comments and suggestions and incorporated them 

into the FY2016 Budget.  If approved or directed by Council, the items will be included 

in the final budget.  In the event any material changes come forth from the Public Hearing 

process, those changes also will be included in the proposed final passage of the budget 

ordinances on December 2nd. As a budget page may be affected, those changes will be 

distributed at the December 2nd meeting.  

 

Following is the Public Hearing procedure recommended that you follow in order to 

make sure everything is covered procedurally and legally. 

 

(a) The Mayor will introduce the agenda item and announce the Public Hearing as “I 

hereby by call to order the Public Hearing for the purpose of discussion and comment 

on the fiscal year 2016 proposed budget and to gather input, pro or con on the 

proposed Minturn Town Budget for the fiscal year January 1 through December 31, 

2016.  Any citizen that would like to speak needs to clearly state their name and 

physical address for the record from the podium (even if they are known by all.)”  

(b) Take citizen input 

(c) Presentations as related to Community Funding Requests: 

 

o Vail Valley Partnership - Chris Romer 

o Radio Free Minturn - Brian Duchinsky 

o Walking Mountain Science Center - Doug Dusenberry 

o Minturn Community Fund - Guy Patterson 

TOWN OF MINTURN 
P.O. Box 309 (302 Pine Street) 

Minturn, Colorado 81645-0309 

970-827-5645 Fax: 970-827-5545 

treasurer@minturn.org 
_________________________________________________________________________   
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o Other Funding Questions – Brunvand 

o Question/Answer 

 

(d) Close the Public Hearing 

(e) Council discussion on the budget and comment on the Public Hearing if any. Council 

will discuss the budget during the Worksession and any direction given could be 

incorporated into the comments as a summary. Additionally, Council could give 

direction on the Community Funding Requests as well or hold off until November 18. 

(f) Announce this is the first Public Hearing on the Fiscal Year 2016 Preliminary Budget, 

a second Public hearing will be held on November 18, 2015 at 6:30pm in the Town 

Council Chambers at 302 Pine St. and citizens are also encouraged to contact the 

Town Hall with questions or comments during regular business hours at 827-5645. 
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MANAGER  MEMORANDUM 

November 4, 2016 Meeting 

 

TO: Town  Council    

 

FROM: Willy Powell 

 Town Manager 

 

 

Performance Evaluation 

I propose Council conduct a performance evaluation for me.  My employment contract 

concludes at year end and a new contract is needed, for which I have discussed with the 

Mayor. 

 

Dowd Junction 

We will have an update in Executive Session   

 

Minturn Road 

Eagle County has bladed Minturn Road. 

 

Entryway 

The Contractor has finished his work on the Magustos side.  Additional work is fencing, 

intersection lights and landscaping.  The Contractor has begun work on the Weston side.   

 

Minturn to Dowd Trail 

George, Willy Janet and representatives of Intermountain Engineering and the Forest Service 

walked a conceptual alignment for the trail on the uphill side of County Road 14.  IME is 

surveying the conceptual route, which is to be reviewed by the FS.  A wetlands delineation is 

being performed at Game Creek.   

 

TAP Grant Request for Qualifications 

The RFQ for engineering services is being issued on Nov. 2.   

TOWN OF MINTURN 

P.O. Box 309  302 Pine Street 

Minturn, CO 81645 
Phone: 970-827-5645 Fax: 970-827-5545 

 

William Powell 

Town Manager 

 

 
 

 

Town Council 

Mayor – Gordon “Hawkeye” Flaherty 

Mayor Pro Tem – George Brodin 

Councilmember – Shelley Bellm 

Councilmember – Earle Bidez 

Councilmember – John Rosenfeld 

Councilmember – Jason Osborne 

Councilmember – Matt Scherr 
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ACTION ITEMS REPORT

From:  Town Manager

15-Jul-15

Action Item Responsible staff Status

Eagle River Park Grant Hawkinson sod and basketball net installed

"History Walk in the Park" and bathrooms Design for educational portion beginning

Lease Lot cleanup and leasing Martinez berm improved, needs seeded

conditional use permits and land lease for tenants

lease procedures approved by resolution on June 3

Boneyard Hawkinson slash piles cleaned, VSSA and boy scouts

PZ reviewing site plan

County has given comments on site plan, mgmt plan

Little Beach Park Powell GOCO  grant denied

perfect ownership Sawyer property now in town ownership--item closed

Memorialization Guidelines Metteer staff presented Jan. 21

Minturn Fitness Center Powell Willy working with accountant for tax exempt status

Rosenfeld achieve property tax exemption--application is submitted

Bidez achieve 501.c.7 non-profit status

Minturn Education Fund Powell achieve 501.c.3 non-profit status

Bellm Willy working with accountant for tax exempt status

scholarships to be awarded in Spring

Zoning Code Amendments Hawkinson phase 1 complete and adopted by Council

Powell phase 2 schedule to be decided

Sawyer

Guide Sign Plan Metteer staff  presentation on April 1

Take to CDOT for approval

Water Rate Structure and Rates Powell decision on structure and rates made

water committee

Entryway/100 Block Project Powell phase 1 under construction

Steet Projects Hawkinson contract awarded to Site Resource Constructors

Inter-Mountain Engr. construction to be  complete 10/30

South Minturn  Engineering Powell RFQ issued 10/30

Hawkinson proposals to be submitted 12/17

Inter-Mountain Engr. agreement with CDOT January, 2016

Bolts Ditch within Wilderness Powell confirmed Battle Mtn. will share costs, split to be determined

WLG (Tom Glass) proposal to Council  11/4

Building Code Adoption--newer codes place holder
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Holland & Hart LLP  Attorneys at Law 

Phone (970) 925-3476  Fax (970) 925-9367  www.hollandhart.com 

600 East Main Street, Suite 104 Aspen  CO 81611-1991  

Aspen Billings Boise Boulder Carson City Cheyenne Colorado Springs Denver Denver Tech Center Jackson Hole Las Vegas Reno Salt Lake City Santa Fe Washington, D.C. 

CONFIDENTIAL PRIVILEGED 

ATTORNEY-CLIENT COMMUNICATION 

ATTORNEY WORK PRODUCT 
M E M O R A N D U M  

October 30, 2015 

 

TO:   Minturn Town Council 

 

FROM:  Meghan N. Winokur, Esq. 

 

CC:  Michael Sawyer, Esq. 

Boots Ferguson, Esq. 

 

RE:   Minturn/Tucker Appeal (Case No. 14SA295) – Water Court Decision Affirmed 

 

 

We are very pleased to report that the Colorado Supreme Court has affirmed the Water 

Court’s determination that Jeff Tucker was required to have legal counsel in Minturn’s Bolts 

Lake diligence case.  The decision on this issue resulted in it being unnecessary for the Supreme 

Court to address the secondary issue on appeal, which was whether Joe Tom Wood’s verification 

of Minturn’s application was sufficient. 

 

The Supreme Court agreed with all of Minturn’s arguments on the representation issue 

and relied heavily on the cases cited in Minturn’s brief.  As a result of the opinion, the Bolts 

Lake diligence decree entered by the Water Court is final and no further action will be required 

in that case. 

 

In future cases Tucker will have to participate in his individual capacity or be represented 

by a lawyer.  Although we will still have to deal with Tucker, this is certainly a victory.  If he 

participates in a case pro se he will be personally liable for costs and fees; if he is represented by 

a lawyer our jobs will be easier and cases will be less difficult. 

 

We have enclosed a copy of the Supreme Court’s opinion for your review.  Please let us 

know if you have any questions. 

 

 

 
8196050_1 
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Opinions of the Colorado Supreme Court are available to the  
public and can be accessed through the Judicial Branch’s homepage 
at http://www.courts.state.co.us.  Opinions are also posted on the 
Colorado Bar Association’s homepage at http://www.cobar.org. 

 
ADVANCE SHEET HEADNOTE 

October 26, 2015 
 

2015 CO 61 
 
No. 14SA295, Tucker v. Town of Minturn—Trustees—Pro Se Litigants. 
 

This appeal requires us to decide whether a non-attorney trustee of a trust may 

proceed pro se before the water court.  Opposer-appellant appeals the water court’s 

order ruling that as trustee of a trust, he was not permitted to proceed pro se because he 

was representing the interests of others.  He further appeals the water court’s order 

granting applicant-appellee’s application for a finding of reasonable diligence in 

connection with a conditional water right.  He asserts that the water court erred in 

granting the application because its supporting verification was deficient. 

Addressing a matter of first impression in Colorado, we conclude that the water 

court correctly ruled that a non-attorney trustee cannot proceed pro se on behalf of a 

trust.  In light of this determination, we decline to address opposer-appellant’s 

arguments on the merits regarding the sufficiency of the verification.  Accordingly, we 

affirm.

 DATE FILED: October 26, 2015 
 CASE NUMBER: 2014SA295 
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The Supreme Court of the State of Colorado 
2 East 14th Avenue • Denver, Colorado 80203 

2015 CO 61 

Supreme Court Case No. 14SA295 
Appeal from the District Court 

Water Division 5, Case No. 12CW77 
Honorable Thomas W. Ossola, Water Judge 

Concerning the Application for Water Rights of Town of Minturn 

Opposer-Appellant: 

J. Tucker, Trustee, 

v. 

Applicant-Appellee: 

Town of Minturn, 

and 

Opposers-Appellees: 

Battle South, LLC; Battle North, LLC; Battle One Developer, LLLP; and Battle One A 
Developer, LLC 

and 

Appellee Pursuant to C.A.R. 1(e): 

Water Division No. 5 Engineer. 

Orders Affirmed 
en banc 

October 26, 2015 

J. Tucker, Trustee, pro se 
 
Attorneys for Applicant-Appellee: 
Holland & Hart LLP 
Arthur B. Ferguson, Jr. 
Meghan N. Winokur 
Kylie J. Crandall 

Aspen, Colorado 
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Attorneys for Opposers-Appellees: 
Trout, Raley, Montaño, Witwer & Freeman, P.C. 
Bennett W. Raley 
Lisa M. Thompson 

Denver, Colorado 
 
No appearance by or on behalf of Water Division No. 5 Engineer. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
JUSTICE GABRIEL delivered the Opinion of the Court. 
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¶1 This appeal requires us to decide whether a non-attorney trustee of a trust may 

proceed pro se before the water court.  Opposer-appellant J. Tucker, Trustee, appeals 

the water court’s order ruling that as trustee of a trust, he was not permitted to proceed 

pro se because he was representing the interests of others.  He further appeals the water 

court’s order granting applicant-appellee Town of Minturn’s application for a finding of 

reasonable diligence in connection with a conditional water right (the Application).  

Tucker asserts that the water court erred in granting the Application because its 

supporting verification was deficient. 

¶2 Addressing a matter of first impression in Colorado, we conclude that the water 

court correctly ruled that as a non-attorney trustee, Tucker could not proceed pro se on 

behalf of a trust.  In light of this determination, we decline to address Tucker’s 

arguments on the merits regarding the sufficiency of the verification.  Accordingly, we 

affirm. 

I.  Facts and Procedural History 

¶3 In May 2012, Minturn filed its verified Application. 

¶4 In his capacity as trustee of an undisclosed trust, Tucker, proceeding pro se, filed 

a Statement of Opposition to the Application.  Thereafter, during a case management 

conference, the water court questioned whether Tucker, in his capacity as a trustee, 

could proceed pro se, given that he was not an attorney but was representing the 

interests of others.  Because Tucker was not prepared to address this issue, the court 

issued an order requiring Tucker to show cause in writing within seven days why he 

should be allowed to proceed as a trustee without counsel.  Alternatively, the court 
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ruled that Tucker could have counsel enter an appearance by the deadline for his 

response to the show cause order. 

¶5 Tucker subsequently filed a response, arguing that pursuant to C.R.C.P. 17(a), he 

was permitted, as a matter of law, to act in his own name as trustee for the benefit of 

others.  He further argued that he had the right to represent himself in doing so.  He did 

not, however, provide any information about the trust, its beneficiaries, or the trust 

agreement under which he purportedly was acting. 

¶6 The water court was unpersuaded and ruled that Tucker, as a non-attorney, 

could not properly represent the trust in a water proceeding before the water judge.  

The court thus ordered Tucker to have counsel enter an appearance on behalf of the 

trust by September 20, 2014.  The court further stated that if Tucker did not do so, then 

his statement of opposition and all pleadings and motions that he filed would be 

stricken.  

¶7 Tucker did not thereafter have counsel enter an appearance, and although the 

water court does not appear to have entered an order striking Tucker’s previously filed 

pleadings, it ultimately granted Minturn’s Application and entered a judgment and 

decree in Minturn’s favor. 

¶8 Tucker now appeals. 
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 II.  Analysis 

A.  Trustee’s Right of Self-Representation 

¶9 Tucker first argues that the water court erred in denying him the right to 

represent himself notwithstanding the fact that he was acting as a trustee for an 

undisclosed trust.  We are not persuaded. 

¶10 We review the water court’s legal conclusions de novo.  Cherokee Metro. Dist. v. 

Simpson, 148 P.3d 142, 150 (Colo. 2006). 

¶11 The relationship between a trustee and a beneficiary is fiduciary in nature.  

1 Austin Wakeman Scott, William Franklin Fratcher & Mark L. Ascher, Scott & Ascher 

on Trusts § 2.1.5, at 37 (5th ed. 2006).  “A fiduciary relationship involves a duty on the 

part of the fiduciary to act for the benefit of the other party as to matters within the 

scope of the relationship.”  Id. at 38.  Thus, in every trust, “there is something more than 

a merely personal relationship between trustee and beneficiary; there is a duty on the 

part of the trustee to deal with the property for the benefit of another.”  Id. § 2.1.6, at 38.  

In this way, a trustee acts as a representative of the trust beneficiaries’ interests. 

¶12 Although we have not previously considered whether a trustee may proceed 

pro se on behalf of a trust in a litigation matter, we have made clear in a number of 

other contexts that a party who is not an attorney may not, without counsel, represent 

the interests of others in a litigation matter.  See, e.g., People v. Adams, 243 P.3d 256, 

261 (Colo. 2010) (concluding that a non-attorney engaged in the unauthorized practice 

of law when he pursued certain subcontractors’ claims in a representative capacity in 

bankruptcy court); People ex rel. MacFarlane v. Howard, 612 P.2d 1081, 1081 (Colo. 
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1977) (enjoining a disbarred attorney, in the context of an unauthorized practice of law 

proceeding, from appearing before any court or administrative agency in Colorado in 

propria persona as trustee for any trust for which he might be trustee); see also In re 

Marriage of Kanefsky, 260 P.3d 327, 331 (Colo. App. 2010) (concluding that because the 

conservators in a case were not licensed attorneys, they could not represent the 

protected person in court proceedings without an attorney). 

¶13 As we reasoned in Adams, 243 P.3d at 266, “The purpose of the bar and our 

admission requirements is to protect the public from incompetent legal advice and 

representation.”  Non-attorneys are thus prohibited from undertaking activities that 

require the exercise of legal discretion or judgment on behalf of others.  Id. 

¶14 Applying similar reasoning, courts that have addressed the question presented 

here have concluded that a trustee who is not an attorney may not represent a trust pro 

se in a litigation matter.  See, e.g., Marin v. Leslie, 337 F. App’x 217, 219–20 (3d Cir. 

2009); Knoefler v. United Bank, 20 F.3d 347, 348 (8th Cir. 1994); C.E. Pope Equity 

Trust v. United States, 818 F.2d 696, 697–98 (9th Cir. 1987). 

¶15 In C.E. Pope, 818 F.2d at 697, for example, the Ninth Circuit observed that 

although a trustee who is not an attorney may appear in propria persona on his own 

behalf, that privilege is personal to him, and he has no authority to appear as an 

attorney on behalf of others.  The court reasoned that the non-attorney trustee’s status 

was as a fiduciary, and because he was not the actual beneficial owner of the claims 

being asserted by the trusts at issue, he could not be viewed as a party conducting his 
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own case personally.  Id.  Thus, he could not claim that his status as trustee included the 

right to present pro se arguments on behalf of the trust.  Id. at 698. 

¶16 The Ninth Circuit’s analysis in C.E. Pope is consistent with our own analyses in 

cases in which a non-attorney seeks to represent the interests of others in litigation, see, 

e.g., Adams, 243 P.3d at 261; Howard, 612 P.2d at 1081, and we find the Ninth Circuit’s 

analysis persuasive here.  Accordingly, we conclude that a trustee who is not an 

attorney may not proceed pro se on behalf of a trust in a litigation matter, and we 

therefore affirm the water court’s order precluding Tucker from doing so. 

¶17 We are not persuaded otherwise by Tucker’s argument that C.R.C.P. 17(a) 

allowed him to proceed pro se in his capacity as a trustee.  C.R.C.P. 17(a) provides, in 

pertinent part, “Every action shall be prosecuted in the name of the real party in 

interest; but a . . . trustee of an express trust . . . may sue in his own name without 

joining with him the party for whose benefit the action is brought.”  Although this rule 

allows a trustee to sue in his or her own name, we perceive nothing in the rule, and 

Tucker cites no applicable authority, that allows a trustee to proceed pro se in 

representing the interests of a trust.  Cf. C.E. Pope, 818 F.2d at 698 (noting that although 

Fed. R. Civ. P. 17(a) authorizes a trustee of an express trust to sue on behalf of the trust 

without joining persons for whose benefit the action is brought, that rule does not 

warrant the conclusion that a non-attorney can maintain a suit in propria persona). 

¶18 We likewise are unpersuaded by Tucker’s assertion that the water court violated 

his right to due process when it purportedly denied his right to self-representation.  For 

the reasons set forth above, a non-attorney trustee is not entitled to proceed pro se on 
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behalf of a trust.  The water court explained this concept to Tucker and gave him an 

opportunity to retain counsel, but Tucker, for reasons that the record does not disclose, 

steadfastly refused to do so.  In these circumstances, we perceive no violation of any of 

Tucker’s constitutional rights.  Cf. Woodford Mfg. Co. v. A.O.Q., Inc., 772 P.2d 652, 654 

(Colo. App. 1988) (concluding that requiring a corporation to appear through an 

attorney did not deprive it of due process). 

B.  Minturn’s Verified Application  

¶19 Tucker next asserts that the water court erred in approving Minturn’s 

Application because the verification supporting the Application was deficient in a 

number of respects.  In light of our conclusion that Tucker could not proceed pro se on 

behalf of a trust, we decline to address this merits issue. 

III.  Conclusion 

¶20 For these reasons, the water court’s orders are affirmed. 
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